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A person illegally arrested, even though he has acquiesced in the 
arrest, may use such force as is necessary to regain his liberty, and if 
there is reasonable ground to believe that the officer intends to shoot to 
prevent his escape, may shoot the officer in self-defense. 

When the Killing of an Officer who is Making an 
Illegal Arrest is Justifiable. 

The general principle is that where the deceased had the 
authority to make the arrest and was resisted and killed while 
in the proper exercise of such authority, the killing will be 
murder, but where the arrest was illegal, and the killing was 
done in the passion caused by such illegal taking into custody, 
the offence is reduced to manslaughter : Foster, 270, Hale's 
P. C. 465, and Rafferty v. People, 69 111. 115 (1873). 

Where the process was regular the defendant should have 
submitted, and the law will not excuse him for taking life, but 
where an officer attempts to put an illegal restraint upon the 
defendant, even if "attempted in a manner free from violence 
" or the exercise of harsh measures in effecting it," the law 
considers such circumstance, though it fall short of a justifica- 
tion, as establishing such a provocation as may, on account of 
the excitement occasioned thereby, so far excuse the act as to 
reduce the crime to manslaughter : R. v. Patience, 7 C. & P. 
775 (1837); ^. v. Chapman, 12 Cox C. C. 4 (1871), and 
Briggs v. Com., 82 Va. 554 (1886). 

' Reported in 29 S. W. Rep. 1074. 
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396 WHEN THE KILLING OF AN OFFICER WHO IS 

In this class of cases it will be seen, by reading the 
authorities, that the person arrested or attempted to be 
arrested, made use of more force than was necessary to obtain 
his liberty and that the killing of the officer was not at all 
requisite to the attainment of the object desired. 

In the principal case, however, the deceased, who was a 
constable, was killed by the defendant while the latter was 
attempting to escape from an illegal arrest and at a time when 
he believed that he would be shot by the deceased, who was 
pointing a loaded gun at him, if he did not fire first. 

The decision seems to be in consonance with the authori- 
ties, which are not numerous, and with sound reason. The 
deceased had made an arrest which he had not the least 
authority to do and, having taken the prisoner into custody, 
was endeavoring to prevent the latter from exercising thsit 
right of liberty which is inherent in all men and which cannot 
be abridged except by due process of law. This attempt of 
the officer was backed up by a deadly weapon and was 
resisted in a like manner with the result as noted above. In 
other words, the defendant merely presented "force to force." 

The judge of the court below in his charge to the jury had 
said, "But if a person submit to arrest and acquiesces in the 
"authority of the officer to make the arrest, he waives every 
" objection or right he may have made to any irregularity or 
"illegality in the same on the arrest; and if thereafter he 
"breaks away from the officer he acts unlawfully and, in a 
" conflict between him and the officer consequent thereon, he, 
"in law, would be the aggressor." 

This charge was held by the Court of Appeals to be not 
only " Not law, but an outrage upon law. A citizen is illegally 
"arrested without resistance. He attempts to regain his 
"liberty by flight. He is the aggressor if he should shoot 
"the trespasser to save his own life — shoot and kill the very 
" man who was and had been in the very act of killing him, 
"because he was attempting to release himself from the, in 
" law, real aggressor." 

Continuing the court said that "Being wrongfully' and 
" illegally deprived of his liberty, appellant had the same right 
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"to regain it, and right to use the same means, force or 
^' resistance, as he had in preventing an illegal arrest. Being 
•"falsely imprisoned he had the right to his liberty, and, for the 
•" purpose of obtaining it, could use all force necessary for that 
^'purpose, taking care to use no more than was required. 
" What degree of violence is necessary always depends upon 
"that used or attempted by his adversary. To illustrate: 
"A. is illegally arrested, and attempts to regain his liberty. 
" His adversary proposes to prevent this by the use of deadly 
"weapons. A. may resort to such weapons. A. flees from 
"such arrest. The officer presents in a shooting position, his 
" gun, demanding him to halt. A. can shoot if it reasonably 
"appears to him that the officer will shoot." 

This is in accordance with the law as laid down by the court 
in Alfordv. State, 8 Tex. Ap. 566 (1880), where it was said 
that the right of resistance is not limited to the actual caption, 
but continues to the cessation of the unlawful detention, and 
the party detained or some other person in his behalf can, 
under such circumstances, " use all the force adequate to resist 
the aggression and effect the liberation, even to the extent of 
taking life, if that be essential ; and a homicide perpetrated for 
that purpose alone cannot be regarded as culpable." 

In Wharton on Homicide, § 227, it is said, that if A. 
^inlawfully attempts to arrest B., the latter is justified in resist- 
ing, and if he is so pressed by A. as to rriake it necessary to 
choose between submission and killing A., then the killing is 
not even manslaughter. So, if A.'s assault ha:s mixed in it a 
felonious intent, then B., if necessary to avert the danger, may 
take A.'s life. 

And in Creighton v. Com., 83 Ky. 142 (1885), and State v. 
Underwood, 75 Mo. 230 (1881), we find it stated that a person 
who is being illegally arrested has a right to take the life of 
the person so attempting, if it is necessary to save his own 
life or his person from great bodily harm. 

In other words, if the arrest be without lawful authority and 
the resistance is only such as is provoked by, and in due pro- 
portion to the assault, and the killing is not malicious, it would 
not be criminal: State v. Notes, 26 Ala. 31 (1855); State v. 
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Oliver, 2 Houston, 604 (1863), and State v. Scheele, 57 Conn.. 
307 (1889). 

We will now review a few of the authorities which seem to 
support the decision in the principal case. 

In Ross V. State, 10 Tex. Ap. 455 (1881), the deceased, who 
was a town marshal, endeavored illegally to take a gun from 
the defendant under the pretense that it was contrary to law to 
carry one, and, when prevented from doing so, fired a shot. 
Defendant then shot at deceased and killed him. 

Hart, J., in delivering the opinion of the court, said, "The 
" citizen has the right to maintain his liberty at all hazards, 
" against any and all persons who attempt to invade it unlaw- 
" fully, taking care not rashly to use or resort to greater 
"violence than is necessary to its protection. Again, being 
" in the right, he is permitted to anticipate the aggressor and 
" prepare himself by drawing a weapon, or making any other 
" preparations, and if his life is imperiled or he is in danger o' 
" serious bodily harm, to use every means in the defence of 
" his person or liberty. He is not required to permit his 
" assailant to take the lead, and thereby give him the advan- 
" tage, but, if the surroundings indicate a resort to a serious or 
" deadly conflict on the part of the adversary, he can prepare 
" to meet it, and if the adversary makes demonstration upon 
" his life or liberty, or shows an intent to inflict serious bodily 
" harm upon him, he can kill him and be held blameless by 
" the law of the land." 

In Jones v. State, 26 Tex. Ap. i (1888), the deceased, who 
was a deputy sheriff of Llano county, went into San Saba county 
to serve a warrant on the defendant. Defendant was in bed, 
and deceased called to him and said he had a paper for him. 
Defendant came down stairs in a few minutes and deceased 
said, "shall I read the paper, or shall you read it." De- 
fendant said he would read it. Upon reading it he said to 
deceased that he would not go with him, when deceased said 
"You won't? " and threw up his pistol and fired. Defendant 
immediately fired at deceased and killed him. The shots were 
almost simultaneous. 

Held, that the sheriff had no right to serve a waiTant out- 
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side his county, and that the attempted arrest was therefore 
illegal. 

The court said that as deceased had made an unlawful 
attack upon the defendant, reasonably calculated to create in 
a man of ordinary mind a belief that deceased was about to 
inflict on him death or serious bodily injury, the right of 
defendant to kill in such case was complete. 

In Alford v. State, supra, a warrant was made out in the 
name of John Smith, and then defendant's name illegally 
inserted by an officer, who was killed while attempting to 
arrest the defendant. 

The court said that an unlawful arrest is a continuous 
assault, of an aggravated character, and the right of resistance 
thereto is not limited to the time at which it is attempted or 
accomplished, but continues throughout the unlawful detention 
and may be exercised not only by the person detained, but 
by another in his behalf, and with the force requisite to effect 
the release of the person so detained. A homicide which 
results from the use of such force is not culpable. 

In Tiner v. State, 44 Tex. 128 (1875), the defendant, who 
was guilty of a misdemeanor, was ordered to halt while riding 
through the streets of a city at night by two men, whom he 
did not know to be policemen. He refused to do so, and on 
seeking to avoid them was fired at. He returned the fire and 
killed one of them. 

The court held that as the officer had shot at him while 
attempting to make an illegal arrest, and when no resistance 
had been offered, and when the life of the officer was not in 
danger, that the defendant could protect himself in the same 
manner as he could against an ordinary citizen under like 
circumstances, and that if he killed the officer in the defence 
of his life he was not culpable. 

In Dyson v. State, 14 Tex. Ap. 454 (1883), A. and B., his 
brother, were peaceably walking together when C. rushed up 
with a drawn pistol, and, with oaths and violence, attempted 
illegally to arrest A. He resisted and during the scuffle C.'s 
pistol was discharged, and B. then drew his revolver and. 
killed C. 
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Held, that if it reasonably appeared to B. that it was neces- 
sary to kill C. in order to liberate A. the homicide was justi- 
fiable. 

To sum the whole matter up, if the person illegally 
restrained of his liberty uses no more force than is necessary 
to obtain his freedom, and only shoots as a last resort, he will 
not be held accountable before the law. 

C. Percy Willcox. 



